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Recently the Pennsylvania Bar
Association has encouraged its
committees on Real Property matters to consider a variety of legislative devices to enable lawyers to
search real estate titles more
efficiently. The problem of efficiency in title searches is not new
nor is it peculiar to Pennsylvania.'
Perhaps it is true that the states
in the union with a colonial past
have longer chains of titles to
1 See, e.g., Basye, "The Crisis in Conveyancing," 19 Mo. L. Rev. 214 (1954).
For other articles dealing specifically
with the "crisis in conveyancing," see
Aigler, "Clearance of Land Titles-A
Statutory Step," 44 Mich. L. Rev. 45
(1945); Aigler, "Title Problems in
Land Transfers," 24 Mich. B.J. 202
(1945) ; Basye, "Streamlining Conveyancing Procedure" (pts. 1, 3), 47 Mich.
L. Rev. 935 (1949) ; Spies, "A Critique
of Conveyancing," 38 Va. L. Rev. 245
(1952) ; Marshal, "Reforming Conveyancing Procedure," 44 Iowa L. Rev.
75 (1958); Nielson, "Conveyancing in
New York," 43 Cornell L. Q. 617
(1958); Cribbet, "Conveyancing Reform," 35 N.Y.U.L. Rev. 1291 (1960);
Simes and Taylor, The Improvement of
Conveyancing by Legislation (1960);
Cross, "Weaknesses of the Present Recording System," 47 Iowa L. Rev. 245
(1962) ; J. C. Payne, "In Search of
Title," 14 Ala. L. Rev. 11 (1961);
Webster, "Doubt Reduction Through
Conveyancing Reform." 46 N.C.L.R.
284 (1968) ; F. Leary and D. Blake,
"Twentieth Century Real Estate Business and Eighteerth Century Recording," 22 Am. L. Rev. 275 (1973).

search, but the present volume of
conveyancing transactions burdens
the record of deeds offices in
almost all large urban areas. 2 Land
title record offices there are being
buried under a deluge of paper.
Inefficient searches have of
course a further impact on conveyancing costs. 3 These costs have

recently been studied by the Department of Housing and Urban
Development,

4

and

the

Pennsyl-

2 See Basye, Clearing Land Titles §3
2d Ed. (1970). Basye points out that
while it is customary in the West and
Midwest to trace all titles back to a
patent from the government or other
recognized root of title, this practice is
impossible in the East, where to do so
would often require a title search covering at minimum several hundred years.
Accordingly in some places it has become traditional to limit searches to
fifty or sixty years, according to the
custom of the jurisdiction.
3 See, e.g., Whitman, "Home Transfer Costs: An Economic and Legal
Analysis," 62 Geo. L. J. 1311 (1974)
and Basye, "The Crisis in Conveyancing," Mo. L. Rev. 214, 216 (1954).
4 B. Burke and N. Kittrie, Report to
the Federal Housing Administration
and Department of Housing and Urban
Development and the Veterans Administration, Report on Mortgage Settlerepublished in
ment Costs (1972),
Hearings on H.R. 13337 Before the
Subcomm. on Housing of the House
Comm. on Banking and Currency, 92d
Cong., 2d Sess., pt. 2 (1972) (hereinafter cited FHA-VA Study).
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vania Bar Association responded ;5
varying the definitions underlying
the HUD study, it produced its
own estimates of conveyancing
costs in selected6 counties in the
Commonwealth.
The Pennsylvania Bar's study
was defensive in nature. 7 Proposals for state legislation to
shorten the period of title search
and to eliminate ancient or stale
interests in real property proceed
to tackle the same problems affirmatively, and so have a sounder
base. Such statutes are commonly
referred to as either curative acts
or marketable title legislation.
CURATIVE ACTS

The best technical definition of
curative acts is still found in Paul
Basye,

Clearing

Land

Titles

(1970). To paraphrase, they are a
form of retrospective state legislation that reaches into the past,
operates on past events and renders valid attempted land transfers
which would otherwise be legally
s
ineffective for technical reasons.
9
They do not validate void deeds.
Normally state legislatures adopt
this type of legislation to remedy
5Dixon and Cox, "Report on Pennsylvania Residential Real Estate Settlement Costs," 45 Penn. Bar Assoc. Q.
95 (1974).
6 Id. at 100-03.
IThis study was undertaken in response to the HUD-VA Study, supra
note 4, "... to determine if the allegations that Pennsylvania had the highest
cost of any state in the nation was accurate." Dixon and Cox, supra note 5.
s Basye, supra note 2, §201. See also
Patton, Titles §83 (2d Ed. 1957) and
Flick, Abstract and Title Practice §356
(2d Ed. 1958).
9Patton, Titles §83 (2d Ed. 1957).
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frequently recurring types of irregularities appearing on the public
land records. 10 Sometimes such
statutes validate transfers in which
the parties' misunderstanding or
misconceptions have left the formalities of conveyancing unfulfilled. These laws are never intended to supply every missing act,
and they are meant to apply only
where the parties have already indicated an intention that the transfer be accomplished."' In other
words, only where the parties disclose or have previously disclosed
their full intentions will a curative
act intervene to validate that intent.
More generally, it might be said
that a curative act does by statute
what an equity court would do if
12
This equitable
called upon to act.
definition of the permissible scope
of curative acts should operate only
as a general guideline. A curative
act is meant to operate in order to
complete a transaction which the
parties intended to accomplish, but
carried out imperfectly. Thus one
of its aims is to provide fair dealings between the parties to a trans10 For a convenient classification of
existing types of curative legislation,
see Basye, supra note 2, §§231-364. See
also Simes and Taylor, Improvement of
Conveyancing by Legislation xvii
(1960).
11 Basye, supra note 2, at 467. For a
case so holding, see Pardo v. Creamer
228 Ark. 746, 310 S.W. 2d 218 (1958)
(a curative statute applying to defective acknowledgment will not supply an
acknowledgment which is entirely
missing).
12 Basye, supra note 2, at 468. For an
early case espousing this principle see
Chestnut v. Shanes Lessee, 16 Ohio 599,
609-10 (1847).
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fer, to prevent one party from
taking advantage of technical de13
fects to defeat their prior intent.
This is a definition premised on
constitutional requirements. It aims
at defining the scope of these acts
in such a way as to validate them
under the contract clause of Fed14
eral and state constitutions. But
if fairness between the parties is
one aim, the general welfare clauses
of our constitutions provide another
utilitarian premise for legislative
action as well. By curing past irregularities in the land records,
conveyancers are able to use them
to achieve a record chain of title
not otherwise possible. Thus the
acts are both fair to the parties and
useful to the public.
At the outset, curative acts were
referred to as retrospective legislation. What precisely does that
term mean in this context? Retrospective legislation raises some
constitutional problems because of
the possibility that if a statute
validates a defective document ab
initio, the rights of intervening

13 See, e.g., Ewell v. Daggs, 108 U.S.
143 (1883). "The right which the curative or repealing act takes away in
such a case is the right in the party to
avoid his contract, a naked legal right
which it is usually unjust to insist upon
and which no constitutional provision
was ever designed to protect." Id. at
151.
14 The constitutional aspects of curative legislation are discussed in Basye,
supra note 2, 476-508. See also Simes
and Taylor, supra note 10, 253-94; and
Hachman, "The Supreme Court and the
Constitutionality of Retroactive Legislation," 73 Harv. L. Rev. 45 (1967).
i5 Basye, supra note 2, at 493.
'1 Id.

third parties are made to depend
on a prior event invalid at the
moment of their intervention.' s On
the other hand, curative statutes
might refer to a past act, but establish only present rights or duties,
thus saving the right of intervening
third parties and operating on an
incomplete transaction only in the
present. Whether a curative statute
establishes only present rights and
duties, or relates back to the prior
transfer and cuts short the rights
of subsequent third parties, depends on the case law of a jurisdiction.' 6 If third party rights have
intervened, the narrower effect of
a present validation of a previously
ineffective document is often
7
ascribed'to the statute.'
THE ORIGINS OF CURATIVE ACTS

The origins of many curative
acts are found in so-called special
legislation enacted by state legisla-

tures.' 8 Many states' constitutions
now proscribe such legislative
endeavors. 19 One early law tested
in the United States Supreme

17 See, e.g., Eden Street Permanent
Bldg. Ass'n No. 1 v. Lusby, 116 Md.
173, 81A. 284 (1911).
18 For a description of the statutes of
the approximately fifteen states (including Illinois, Vermont, Indiana, Ohio
and Connecticut) which now have marketable title acts, see Basye, supra note
2, §§172-90 (including the 1973 Pocket
Part).
19See, e.g., Colo. Const. art. 2, §11;
Ga. Const. §2-302; Idaho Const. art. 11,
§12; Mo. Const. art. 1, §13; Mont.
Const. art. 15, §13; N.H. Const. pt. 1,
art. 23; Tenn. Const. art. I, §20; Tex.
Const. art. 1, §16. Compare uith Ohio
Const. art. II, §28 (curative laws are
specifically allowed).
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Court considered the retrospective
20
problem for a civil statute.
Obviously such precedent today
is unsatisfactory. Upholding curative acts, three rules are generally
cited by the courts. 21 First, that
the curative act operates only on
non-vested rights; second, that the
act alters a remedy, but not the
right to sell; third, that if the
legislature had power to dispense
with any formality of conveyancing
in advance of a transaction, it also
has the power to cure transactions
not satisfying its own requirements.
(Where defects of this type are involved, legislatures can give the
broadest effect to curative acts and
will even cut off intervening, thirdparty rights.) The first two rules
in large measure are rnw-sequiturs
and constitute a word game. However, the third has a grain of truth
in it, since it allows the courts to
examine the intentions of the parties operating through the recording laws of the state, and says, at
a minimum, that the retroactivity
in curative laws is not objectionable per se.

Curative acts are thus not a new
idea. In fact, one of the early leading cases comes from Pennsyl22
vania.
20

Calder v. Bull, 3 U.S. 386 (1 98)

(Connecticut statute granting a rehearing after a will had been denied probate
held valid since decree rendered on new
trial, not the legisative act, took away
the parties rights).
21 Basye, supra note 2, 502-05.
22 Watson v. Mercer, 33 U.S. 88
(1834) (Pennsylvania act curing defective acknowledgments not a violation of
contracts clause because effect of act
was to confirm original contracts, not
impair them).
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MARKETABLE TITLE ACTS
COMPARED

The subject of curative statutes
has, over the course of the last fifty
years or so, taken a back seat to
the so-called marketable title acts.,
which are broader in scope and so
perhaps more appealing to state
legislatures concerned with the
costs of conveyancing. States with
the lowest conveyancing or closing
costs seem to be those states which
have marketable title acts.23 This
may not be due to the presence of
these statutes as such. (There may
be a "which comes first, chicken or
the egg?" problem here.) However, those states which have
passed such laws have at least a
claim to an early awareness that
long, complicated chains of title
unduly increase the cost of title
search. Such chains also increase
the burden of search placed on the
attorney, abstracter, or title insurance company.
A marketable title act aims at
cutting off the search period after
a certain time-or certain date in
some states-for all types of defects
in documents of record and un24
recorded instruments as well.
While a curative act only cleanses
named and particularized defects
on the records, a marketable title
act cuts short the period of title
search. 25 A marketable title act
thus can eliminate ancient restric23 Department of Housing and Urban

Development and Veterans Administration, Report on Mortgage Settlement
Costs, 3-5 (1972).
24 Basye, supra note 2, §68-72.
25 Basye, supra note 2, 473.
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tions on title and documents from
the record. A curative statute, on
the other hand, validates an interest
once the document in which it appears reaches a certain age; it
operates like the "ancient document" exception to the hearsay
rule of evidence.
In practical terms, a curative act
is thus a substitute for an affidavit
where the paper title proves insufficient to give a marketable title to
the purchaser. Interests are not
eliminated or expunged from public records under such laws: only
old documents are validated.
The narrower scope of curative
acts means that initially the legislature needs the help of the conveyancing Bar, in order to determine what defects regularly appear
on the land title records and what
interests are ancient, remain un-

claimed, and thus constitute a
problem for local title examiners.
Thereafter, the continuing guidance of the Bar is necessary to
bring problems to the legislature's
attention as they arise. Last year
the Pennsylvania legislature considered H.B. 751 (1973). This
legislation invalidated unsatisfied
interests or instruments of record
pre-1900, in effect permitting an
abstracter or title searcher to
ignore such instruments if they
had not, within a fixed time after
the bill's passage, been revivified by the filing of a special
preservation notice on the current
public record.
This legislation could be much
improved. First, it should be said
that this bill is not a curative

statute in the best sense. It does
not affirm the intentions of parties
to past land transfers. On the other
hand, neither is it a marketable
title act, because it does not set
parameters on a title search that
varies with the needs of each title
search. A blanket cut-off date is
imposed on all searches. 26 This
type of blanket legislation has
rarely been used.27 Only in special
situations is its use likely. In recent times, the state of Maine has
used it to handle the problem of
cloudy titles to some of its offshore islands, 28 but the time
allowed for preserving old interests
is much longer than provided in
H.B. 751.2
Secondly, this legislation is perhaps too broad in its coverage.
Attorneys in central Pennsylvania
may tire of reading old deeds in
German, but that does not necessarily affect the validity of those
instruments.
It would seem that the first
attempt of the legislature to draft
a statute promoting efficiency in
title searches should encourage
more efficient use of existing search
practices. Unlike H.B. 751, such a
statute should operate automati28H.B. No. 751, §3(a) (1973).
27 Iowa, which was the first state to
adopt a marketable title act in 1919,
uses this blanket cut-off date. However,
the legislature has continually amended
this date and the current cut-off date
(as amended in 1970) is January 1,
1960. Iowa Code Ann. §614.17 (1950)
(Cum. Supp. 1974).
28 Me. Rev. Stat. Ann. Tit. 33,
§§1201-17

(1964)

1973).
29 Id. §1206.

(Supp.

Pamphlet
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cally, 30 not on designated dates, and
the date chosen should be far
enough removed from a transfer
so as not to encourage carelessness
in drafting and recording. However, such a law should not be
limited too narrowly to particular
interests in property, but instead
should concentrate on frequent defects in the documents creating
30 1
many types of interests.
Some states have been particularly active in this area. Examples
Massachusetts,
Alabama,
are
Nebraska, and \Visconsin. 3 1 The
recent Alabama bill, "An Act to
Protect Innocent Purchasers," is
particularly instructive because of
its effect on the efficiency of title
search practices. 2 It requires that
every recorded document state the
book, number, and page of the
previous instrument in its chain of
title. Thus it eliminates the need
to search the grantor-grantee index
of the title records in the usual
case. The General Assembly of
Maryland considered similar legisWisconsin has an automatic type of
statute which requires a 30-year search
to determine vendors' interests and a
60-year search for covenants and easements. Wics. Stat. Ann. §330.15 (West
1958).
30.1 See Basye, "The Crisis in Conveyancing" 19 Mo. L. Rev. 214, 224-32
(1954).
31 Alabama's proposed bill is contained in Payne, "The Alabama Law
Institutes Land Title Acts Project:
Part 1," 24 Ala. L. Rev. 175, 180-202
(1971). Neb. Rev. Stat. 1943 §§76-288
to 76-290 (Reissue 1971). Ann. Laws
Mass. ch. 184 §26-30 (1969). Wisc. Stat.
§330.15 (West 1958).
Ann.
3
2See Payne "The Alabama Law Institutes Land Title Acts Project: Part
1," 24 Ala. L. Rev. 175, 180-202 (1971).
30
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lation last year; this bill required
the social security numbers of the
parties and,the price actually paid
as consideration for the transfer to
be stated on the deed when it was
33
recorded.
New Indices:
A far more effective step for the
legislature to take would be the
establishment of a general tractabstract index for all Pennsylvania
counties. 34 This could be established with minimal capital by
providing that any statutory requirement to keep this index be
prospective only in effect. That is,
such a tract index would be established only for future conveyances,
and thus title searches would be
run in the interim, until the tractabstract system is applicable to all
transfers, from the existing land
records. Thus for a time grantor"3H.B. 1039 (1973).
:14For a good analysis of the problems

where no tract indexing is available, see

Cross, "The Record 'Chain of Title'

Hypocrisy," 57 Colum. L. Rev. 787
(1957) and J. C. Payne, "Continuity
and Identity in Land Title SearchesA Perpetual Self-Indexing System," 16
Ala. L. Rev. 9, 12-17 (1963). See also
Spies, "A Critique of Conveyancing,"
38 Va. L. Rev. 245, 262-63 (1952)

(where the author recommended a sys-

tem of tract indexes be substituted for

Virginia's cumbersome grantor-grantee
indexes); J. E. Cribbet, "Conveyancing
Reform," 35 N.Y.U. L. Rev. 1291, 130616 (1960) (suggesting any effective reform of present recording systems must
include effective marketable title acts
and tract indexing); and Basye, "A
Uniform Land Parcel Identifier- Its
Potential for All Our Land Records,"
22 Am. U. L. Rev. 251, 263 (1973)
(proposing a new system of recording
based on a tract index).
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grantee searches and tract-abstract
searches would exist side-by-side.
General tract indices are widely
used in many areas of the country
which have seen the experience of
the eastern states with alphabetical
35
indices.
"The jurisdictions which have tract indices, and therefore allow recorder abstracting, also maintain grantor-grantee
indices. The existence of this dual system has caused considerable difficulty in
the past. Searchers have often been required to search both indices in order
to be fully protected. Thus, in the case
of Boyer v. Pahvant Mercantile & Investment Co., the Utah Supreme Court
ruled that the buyer had constructive
notice of a prior trustee where due to
the recorder's negligence, there was no
notation in the said transaction of the
official tract index. The court reasoned
that since the transaction was properly
recorded in the grantor grantee index,
it provided sufficient notice to the
grantee. In so doing the Utah court
completely negated the usefulness of
the tract index as an abstracting tool.
"A better view has been expressed in
other cases which have given the tract
index broader effect. In a recent case
the North Dakota Court reasoned: 'in
our state today the tract index is the
only practical index through which instruments on record can be located. It
would be a prohibitive burden to locate
instruments on record without a tract
index. It would certainly be a travesty
of justice to hold that perspective purchasers are bound by the record, if for
all practical purposes the record cannot
be located. The practice today . . . is
to use the tract index rather than the
old means of grantor grantee indices.
Although the register of deeds still has
to keep all the indices, the grantor
grantee indexes are actually a carry
over from the old system and only an
additional tool available to title search35 See, e.g., Hawaii Rev. Stat. Tit. 28,

§502-17
(1968) ; Iowa Code Ann.
§558.49 (1950); S. D. Compiled Laws,
Tit. 43, §§22,12-28-1
(1969) ; Utah
Code Ann. §17-12-6(b)
(1972).
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ers
for
other
omitted] .36

purposes' "

[ftns.

One commentator has written
the following about the tract or
parcel index:
"In many states indexing is already
done in such a manner. Where it is not
done, as in the older seaboard states,
parcel maps exist, usually in the tax
assessors' office. While these maps may
not be accurate enough in scale to
settle boundary disputes, they are accurate enough to serve as a parcel for
tract index. By working with the tax

assessor and the recorders it should not
be too difficult to obtain a reference to
the recorder document containing the

most recently used description. A reference to that document may then be reentered into the tract
index next to the
3' 7
parcel identifier."

Thus the assessors' numbers seem
to be the most useful and accessible
parcel identifier. 38 The establishment of a tract index may however entail several problems. While
the scope of the notice of recorded
instruments will be extended, real
property freed of "chain of title"

rules may not thereafter be as
freely marketable, and the costfeasibility of tract indices has also
been debated. One commentator
has written:
"The tract index has been recommended as the basis for improved land
records. Where it is used, the tract index does not replace name indexes; it is
a supplement. Expenses, therefore, may
36 K. Lore, "A Facelifting for the
Recorder of Deeds: Tendering a .Calumet to Real Estate Reformers," 22 Am.
U. L. Rev. 639 (1973).
3- F. Leary and D. Blake, "Twentieth
Century Real Estate Business and

Eighteenth Century Recording," 22 Am.
U. L. Rev. 275, 298 (1973).

38 For a discussion of various types of
parcel identifiers, see Basye, "A Uniform Land Parcel Identifier-Its Potential for All Our Land Records," 22 Am.
U. L. Rev. 251, 254 (1973).
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be expected to be higher in those [recorders' offices] supplying this extra
service. In fact, jurisdictions without
tract indexes, on the average nationally,
had expenses $3,379 lower than other
offices. Much, if perhaps not all, of the
saving of tract indexing goes to the user
in the form of speed and accuracy in
assessing information. Although complete and exclusive tract indexing might
reduce public costs, under its present
status it cannot. Thus, a tract index
may be more properly regarded as an
increase in public service and not
as a
39
factor in reducing public costs."

Legislation implementing tract indices could reduce public costs to
the minimum by avoiding the conversion of existing indices into
tract or parcel indices. However,
one further crucial problem may
arise in the future: that is the
question of any increased liability
on the part of the recorder of deeds
for misindexing. 40 For the present,

it might be better to leave intact
existing Pennsylvania law for misindexing and misfilings: that will
decrease opposition to the tract
index, and allow for a gradual acceptance and use of the general
tract abstract index.
As tract indices are not widely
used in the eastern portions of the
United States as yet, Pennsylvania
could establish a trend in this
area. 41 The present proposal aims
9 G. Wunderlich, "Public Costs of
Law Records," 22 Am. U. L. Rev. 333,
359 (1973).
40 A brief discussion of legal and
procedural problems related to a tract
indexing system is contained in Basye,
supra note 38, at 263.
41 For a list of state statutes providing for tract indexing systems see K.
Lore, "A Facelifting for the Recorder
of Deeds: Tendering a Calumet to Real
Estate Reformers," 22 Am. U. L. Rev.
639, n. 76 (1973). The states listed are
Colorado, Idaho, Illinois, Maine, Minnesota, Montana, New Mexico, North

at maximizing consumer benefit at
minimum public cost and inconvenience to ,ounty recorders. Only
the method of indexing, not the
42
record keeping itself, is changed.
No past records or indices need
be changed. For the future, however, land record indices must be
maintained by tract, instead of
alphabetically, as at present. No
extra capital equipment or supplies
will be necessary to change the
index.
Further, the recorder
should be given discretion to decide
how to arrange the tract abstracts.
by either assessment number or
plat reference. The use of the
assessor's number will make coordination between the assessors'
and recorders' office easier. 4 1 Provision for maintenance of the records in secure looseleaf volumes
will permit subdivision and consolidation of tracts to be reflected
without breaking the sequence of
number originally adopted, since
new pages can be inserted for new
lots as assessment numbers are
assigned.
The transition to the new tract
index might be made easier by
provision of a self-indexing device
in the records themselves. 44 This
Dakota, Utah, Washington, Wisconsin
and Wyoming. However, these jurisdictions also maintain grantor-grantee
indices. Id., at 655.
42 See, e.g., Md. Code Ann.

1957 art

21, §3-301 (Repl. Vol. 1973)

entitled

"Record Books; General Duties of
Clerks." A subsequent section describes
how the indexes shall be kept, in a

grantor-grantee index form. Id. §3-302.
4.3See Note 38, supra.
44 See J. C. Payne, "Continuity and
Identity in Land Title Searches - A
Perpetual Self-Indexing System."
16

Ala. L. Rev. 9 (1963).
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provision allows easy checking of
the accuracy of the tract index in
the future, and should be instituted
prior to the tract index as a link
between the old alphabetical and
the new tract index. Moreover,
the notice-giving aspects of the recording act are increased by this
change. 45 A tract index with a
self-indexing device will lessen the
number of situations when "chain
of title" rules will defeat the noticegiving aspects of the recording
46
laws.
For the lay or legal conveyancer,
having this index should eliminate
the need to chain the title. This
will mean substantial savings in
45 Id., at 15.
4C6. Boyer v. Pahvant Mercantile
and Investment Co.. 76 Utah 1, 287 P.

188 (1930).

time for him; the alphabetical
index was well-suited to a rural
society, but is too cumbersome for
an urban one.
Later legislation may eliminate
completely future reliance on
grantor-grantee searches if the institution of tract indices makes
them a duplicative and expensive
device, increasing costs and at the
same time serving no useful purpose. As the recent case of Hanson v. Zoller 47 indicates, there is no
need for a continued maintenance
of grantor-grantee indexes once
the tract index is workable and
accepted by the conveyancing Bar.
47 Case quoted in text at fn. 36, supra,
187 N.W.2d 47 (N.D., 1971) (subsequent purchasers and encumbrancers not
charged with notice when instrument
was not correctly indexed under tract
index).

